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Judges of the Superior Court 


FOR LOS ANGELES COUNTY. TERMS SERVED AND DATES OF 
EXPIRATION. NONE TO BE ELECTED UNTIL 1933 











the thirty Municipal Court Judges. 
there will be no election for judges of either Court until 1933. 


THE BULLETIN is able to present to its readers, through the courtesy of H. B. 
Blakeley, Secretary of the Superior Court, the record of service on the bench of the 
Superior Court Judges of Los Angeles County, showing the date of last election, or 
appointment, and the date of the expiration of the term of each of the fifty incumbents. 
There is also presented the names, term of service and expiration of term of each of 
Attention is particularly called to the fact that 








Aggeler, William T. 
Appointed 
Elected 
Archbald, Harry R. 
Appointed 
Elected 
Re-elected 
Ballard, Charles D. 
Appointed 
Bishop, Edward T. 
Appointed 
Elected 
Re-elected 
Blake, Samuel R. 
Elected 
Bowron, Fletcher 
Appointed 
Elected 
Bullock, Georgia 
Appointed 
Burnell, Charles S. 
Eiected 
Re-elected 
Bush, Guy F. 
Appointed 
Collier, Frank C. 
Appointed 
Elected 
Re-elected 
Craig, Elliot 
Elected 
Re-elected 
Crail, Charles S. 
Appointed 
Elected 
Re-elected 
Desmond, Walter J. 
Appointed 
Elected 
Doran, William C. 
Elected 
Re-elected 


Edmonds, Douglas L. 


Elected 
Re-elected 
Fleming, John L. 
Appointed 
Elected 
Re-elected 


Term 
Expires 
8- 3-27 1-6-35 
1- 7-2 
9- 1-23 
1- 5-25 
1- 5-31 1-3-37 
8-24-31 1-1-33 
5- 5-26 
1- 3-27 (short term) 
1- 5-31 1-3-37 
1- 7-29 1-6-35 
12-31-26 
1- 7-29 1-6-35 
8-18-31 1-1-33 
1- 3-21 
1- 3-27 1-1-33 
8-15-31 1-1-33 
3-31-24 
1- 5-25 
1- 5-31 1-3-37 
1- 8-23 
1- 7-29 1-6-35 
1- 2-19 
1- 3-21 
1- 3-27 1-1-33 
8- 3-27 
1- 7-29 1-6-35 
1- 8-23 
1- 7-29 1-6-35 


12-21-26 (short term) 


l- 7-29 1-6-35 
9- 1-23 
1- 5-25 
1- 5-31 1-3-37 


Fricke, Charles W. 


Appointed 8- 3-27 

Elected 1- 7-29 
Gates, Walter S. 

Appointed 12-20-24 

Elected 1- 5-25 


Re-elected 1- 3-27 
Gould, Thomas C. 


Appointed 8- 4-27 

Elected 1- 7-29 
Guerin, Walter 

Appointed 9- 1-23 

Elected 1- 5-25 

Re-elected 1- 5-31 
Haas, Charles E. 

Appointed 8-17-31 
Hahn, Edwin F 

Appointed 8- 8-21 

Elected 1- 8-23 

Re-elected 1- 7-29 


Heney, Francis J. 
(Not yet sworn in) 
Keetch, Arthur 


Appointed 11-21-22 

Elected 1- 5-25 

Re-elected 1- 5-31 
McComb, Marshall F. 

Appointed 10- 8-27 

Elected 1- 7-29 
McLucas, Victor R. 

Appointed 8- 8-21 

Elected 1- 8-23 

Re-elected 1- 7-29 
Moore, Minor 

Appointed 8-20-31 
Pacht, Isaac - 

Appointec 8-20-31 
Roth, Lester Wm. 

Appointed 3- 9-31 
Schauer, B. Rey 

Appointed 8- 4-27 

Elected 1-7-29 
Schmidt, Ruben S. 

Elected 1- 3-27 
Scott, Robert H. 

Elected 1- 3-27 
Shaw, Hartley 

Appointed 9- 1-23 

Elected 1- 5-25 

Re-elected 1- 5-31 


Term 
Expires 


1-6-35 


1-1-33 


1-6-35 


1-3-37 


1-1-33 


1-6-35 
1-1-33 


1-3-37 


1-6-35 


1-6-35 
1-1-33 
1-1-33 


1-1-33 


1-6-35 
1-1-33 


1-1-33 


1-3-37 
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NEW SUPERIOR COURT RULES 
President Walker Appoints Lawyer’s Committee to Act with Judge’s 
Committee to Effect Revision. The President’s Statement 


September 9, 1931. 
Dear Fellow Members: 

Los Angeles County now has fifty Superior Court judges, in part, at least, as a 
result of the earnest efforts of your Association when the last legislature was in session. 
The administrative problems of a court of this size are many and complex, and only 
through the most careful consideration can these problems be solved and the court 
brought to that state of efficiency which is the desire of all—litigants, witnesses, judges 
and lawyers. 


The Presiding Judge has recognized the need of a revision and simplification of 
the rules affecting the administration of our Superior Court and he has appointed a 
committee of judges to consider the matter. He has requested the appointment of a 
committee of the Los Angeles Bar Association to work with this committee of judges. 
Such a committee has been appointed, care having been taken to place on it lawyers 
of an extended and diversified experience in trial work. I think we may reasonably’ 
hope for some very excellent results from this cooperation of bench and bar and I think 
too that all parties may be congratulated upon the wisdom shown in obtaining the 
viewpoints and uniting the efforts of judges and lawyers in a matter of this importance 
to both. 


In connection with the work that is to be done by the joint committee, the indi- 
vidual members of the bar can be most helpful. Let the committee have the benefit 
of your criticisms of existing conditions and your suggestions as to how these conditions 
may be improved. Judge Albert Lee Stephens is the chairman of the committee of 
Judges and Clyde Shoemaker is the chairman of the committee of lawyers. I hope 
your criticisms will be both frank and constructive. Here is an opportunity for the 
individual lawyer, as well as the Committee, to assist in a piece of work that will benefit 
not only the lawyers but in no less degree the public at large. 


Sincerely yours, 
IRVING M. WALKER. 
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Term Term 
Expires Expires 
Shinn, Clement L. Valentine, Dudley S. 
Appointed 8-21-31 1-1-33 Elected 1- 5-31 1-3-37 
Sheldon, Caryl M. : F : 
Elected 1- 5-31 1.3.37 Valentine, eee fF 8-11-24 
Smith, Lewis Howell Elected 1- 5-25 (short-term) 
Appointed 8-21-31 1-1-33 Re-elected 1- 3-27 1-1-33 
Sproul, Joseph P. Westover, Myron 
Appointed 8- 4-27 : Elected 1- 7-29 1-6-35 
te ~aimg 1- 7-29 1-6-3 White, Thomas P. : 
afford, Dailey 8. Appointed 8-21-31 1-1-3 
Elected 1- 5-31 BO ig ‘ 
Stephens, Albert Lee > Saye 17. we 
Aaoolated 5- 3-20 Appointed 8-17-31 1-1-33 
Elected 1- 3-21 Wilson, Emmet H. 
Re-elected 1- 3-27 1-1-33 Appointed 9-15-27 
Stutsman, Carl A. Elected 1- 7-29 1-6-35 
Appointed 8-18-31 1-1-33 Wood, Walton J. 
Tappaan, Clair S. Elected 1- 3-21 
Appointed 8- 4-27 Re-elected 1- 3-27 1-1-33 
Elected 1- 7-29 1-6-35 Yankwich, Leon R. 
Turney, Raymond I. Appointed 8- 8-27 
Elected 1- 5-31 1-3-37 Elected 1- 7-29 


1-6-35 


JUDGES OF THE MUNICIPAL COURT OF THE CITY OF LOS ANGELES 


Adams, Ida May 
Aggeler, Leo 
Ambrose, Thomas L. 
Baird, W. S. 
Bogue, Charles L. 
Call, Joseph L. 
Chambers, Jos. E. 
Crawford, Hugh J. 
Crum, Arthur 
Curtis, Wilbur C. 
Dawson, LeRoy 
Eagan, Ellis A. 
Faulconer, Oda 
Frederickson, Wm. 


Galbreth, R. Morgan 


Term 
Began 


7- 1-31 
8-24-31 
2- 1-26 
2- 1-26 

1929 
8-24-31 
2- 1-26 
1-26-31 
8-21-31 
7- 1-29 
8-21-31 

1930 
8-21-31 
2- 1-26 


2- 1-26 


Term 
Expires 


6-30-37 
6-30-33 
6-30-33 
6-30-37 
6-30-35 
6-30-33 
6-30-35 
6-30-33 
6-30-35 
6-30-35 
6-30-37 
6-30-33 
6-30-35 
6-30-37 


6-30-35 


Green, Lucius P. 
Kenny, Robert W. 
Kincaid, Clarence L. 
Lahey, May D. 
Landreth, Harold B. 
Lickley, E. J. 
MacCoy, Charles B. 
Nye, Clement D. 
Palmer, William, J. 
Paonessa, Alfred E. 
Pope, James H. 
Scheinman, Benj. 
Smith, Frank M. 
Taplin, Irvin C. 


Wood, H. Parker 


Term Term 
Began Expires 
1-12-31 6-30-37 
8-21-31 6-30-35 
8-26-31 6-30-33 
1928 6-30-33 
1- 5-31 6-30-33 
1928 6-30-33 
2- 1-26 6-30-37 
8-25-31 6-30-33 
8-21-31 6-30-33 
3- 2-31 6-30-35 
2- 1-26 6-30-37 
1-26-31 6-30-33 
, 1-21-31 6-30-35 
8-21-31 6-30-35 
2- 1-31 6-30-37 
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The appointment of this Bank as 
Executor or Administrator of es- 


tates assures highly organized 


statewide service under the per- 


sonal supervision of experienced 


trust officers. 


Another helpful service is as de- 


pository under order of the Court 


for personal assets of estates in 


 eree 


‘your hands.* This service, like- 


wise available at any one of 415 


banking offices, effects important 


- 
. 
. 
- 
- 
- 


economies in estate administra- 


tion. *Section 93, Bank Act 


Bank of America 


National Trust & Savings Association 


MEMBER FEDERAL RESERVE SYSTEM 
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Bank of America National Trust & Savings Association .. . 4 National Bank 
and Bank of America... @ California State Bank are identical in ownership and 
management ...415 offices in 243 California cities. 


(A MA BT DD 
0 DOW 0/8/00 0G" 6 


LLB DEBS EE DAHA DD HDA HDS HED ODDS pie We a : (0 O19 ONO) Or OO 9 














LOS ANGELES BAR ASSOCIATION BULLETIN 


Page 7 





Civil Jurisdiction of Municipal Court 
AS AFFECTED BY THE AMENDMENT OF 1931 
By Henry M. Willis, Judge of the Municipal Court 


In the March 1931 issue of The Bulletin, 
there appeared an article on the subject of 
civil jurisdiction of Municipal Courts as it ex- 
isted under the laws of 1929 and the Constitu- 
tion as amended in 1928. Therein the author 
called attention to defects which existed in the 
statute, and the legislative efforts then being 
made to eliminate such defects and otherwise 
to clarify the statute. This article deals with 
the changes made and the law as it has existed 
since August 14, 1931. 

The general history and development of the 
law fixing civil jurisdiction of Municipal Courts 
was reviewed in the previous article. It will, 
therefor, be sufficient to simply reproduce the 
words of the amended Section 29 of the Munic- 
ipal Court Act, and point out the changes made. 

Section 29 of the Act was set forth in full 
in the March article as it existed under the 
1929 amendment (Stats. 1929, p. 837). 

The amended Section 29 of 1931, is Chapter 
834 of the Statutes of 1931, and reads as fol- 
lows: 

Sec. 29. Municipal courts shall have jur- 
isdiction of civil cases and actions as fol- 
lows: 

1. Each municipal court shall have orig- 
inal jurisdiction of all civil cases and actions, 
arising within the city or city and county 
in which such municipal court is established, 
of the following classes: 

(a) All cases at law in which the demand, 
exclusive of interest, or where the value of 
the property in controversy, amounts to two 
thousand dollars or less. 

(b) All actions of forcible entry or forci- 
ble or unlawful detainer, where the rental 
value is two hundred dollars or less per 
month, and where the whole amount of dam- 
ages claimed is two thousand dollars or less. 

(c) All actions to enforce and foreclose 
liens on personal property, where the 
amount of such liens is two thousand dollars 
or less. 

(d) All actions to enforce and foreclose 
liens of mechanics, materialmen, artisans 
and laborers, provided that where an action 
to enforce and foreclose such a lien is pend- 
ing in the superior court and affects prop- 
erty, which is also affected by a similar ac- 
tion pending in the municipal court in the 
said county, or where the total amount of 
such liens sought to be foreclosed against 
the same property aggregate an amount in 
excess of two thousand dollars, the municipal 
court, upon motion of any interested party, 
shall order such action pending therein to be 
transferred to the proper superior court. 
Upon the making of such order, the same 
proceedings shall be taken as are provided 
by section 399 of the Code of Civil Pro- 
cedure, with respect to the change of place 
of trial. 


2. Each municipal court shall have orig- 
inal jurisdiction of all cases specified in sub- 
divisions (a), (b), (c) and (d) of subdivision 
1 hereinabove, arising within the county 
wherein such municipal court is established, 
outside the boundaries of any city therein, 
wherein a municipal court is established. 

3. Each municipal court shall have orig- 
inal jurisdiction of all cases specified in sub- 
divisions (a) and (c) of said subdivision 1, 
arising outside the county, or city and coun- 
ty, in which such municipal court is estab- 
lished (except cases arising within a city 
or city and county in this state wherein 
another municipal court is established), in 
which all proper defendants therein, who 
are residents of the State of California re- 
side, and any property involved is located, 
within the county or city and county where- 
in such municipal court is established; pro- 
vided that each municipal court shall have 
original jurisdiction of all cases specified 
in this subdivision, in which a proper de- 
fendant therein resides or has a regular 
place of business, and any property involved 
is located, within the county or city and 
county in which such court is established, 
and in which the demand, exclusive of in- 
terest or the value of the property or the 
amount of liens on personal property in- 
volved, does not exceed three hundred dol- 
lars. 


4. Each municipal court shall have jur- 
isdiction of all cases in equity, when pleaded 
as defensive matter or by way of cross- 
complaint in any case properly pending in 
such municipal court. 


5. In cities or cities and counties wherein 
a municipal court is established, and where- 
in an inferior court has been established 
and its jurisdiction determined as provided 
by law, such municipal court shall have con- 
current jurisdiction with such inferior court 
to the extent of its jurisdiction. 


6. Each municipal court shall have orig- 
inal jurisdiction, concurrent with that of 
justice’s or other inferior courts in the coun- 
ty in which such municipal court is estab- 
lished, of all civil cases of which such jus- 
tice’s or other inferior courts are given jur- 
isdiction except civil cases of which such 
justice’s or other inferior courts are given 
exclusive jurisdiction, and excepting cases 
cognizable in such court, sitting as small 
claims courts. 


Aside from a rearrangement and change in 
designation of paragraphs, and subdivisions, 
there are only two substantial changes in the 
new law, one relating to cases arising outside 
the county wherein the Municipal Court is 
located, the other relating to territorial extent 
of jurisdiction over mechanic’s lien cases. 
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Exclusive and Concurrent Jurisdiction 

Special attention is called to the omission 
of the word “exclusive” from the new act, 
particularly in the opening sentences of the 
section. This was done because in 1928, section 
5 of Article VI of the Constitution was 
amended so as to exclude the jurisdiction of 
Superior Courts in all civil cases and proceed- 
ings in which jurisdiction is or shall be given 
by law to municipal, justice’s or other inferior 
courts. Inasmuch as the act of conferring orig- 
inal jurisdiction in the Municipal Courts of a 
given case automatically excludes the Superior 
Courts from assuming original jurisdiction of 
such case, it is unnecessary to repeat the pro- 
cess by statute, and furthermore, it was deemed 
inadvisable to exclude justice’s courts from 
concurrent jurisdiction with Municipal Courts 
of cases of which such justice’s court other- 
wise had jurisdiction by law. (See Secs. 112 
and 832 C.C.P.) It may therefore be stated 
generally that under the new law, Superior 
Courts have no jurisdiction of any case or pro- 
ceeding of which Municipal or justice’s or other 
inferior courts are given jurisdiction, and that 
such justice’s or other inferior courts, within 
the statutory limits of their own jurisdiction, 
have concurrent jurisdiction with Municipal 
Courts. 


Cases Arising Outside the County 

By the former Act it was provided that each 
Municipal Court shall have jurisdiction of all 
cases at law, actions of forcible entry and forci- 
ble or unlawful detainer, and to foreclose of 
personal property liens, (within certain mone- 
tary limits,) arising “outside the county in 
which a Municipal Court is established, in 
which any proper defendant named therein 
resides or has his place of business within the 
county wherein such Municipal Court is estab- 
lished.” Clearly it was not proper to attempt 
to confer original jurisdiction on Municipal 
Courts over cases of forcible entry or forcible 
or unlawful detainer arising outside the Coun- 
ty, as Section 5, Articie VI of the Constitu- 
tion provides that all actions for the recovery 
of possession of real estate, shall be com- 
menced in the County in which the real estate 
is situated. In the revision of the section, 
therefor, such cases are omitted from that 
classification, leaving only cases arising outside 
the County comprising cases at law (other than 
those involving recovering of possession of 
real estate, situated outside the County—for 
example—ejectment), and actions for fore- 
closure of personal property liens, within the 
jurisdiction of Municipal Courts under certain 
limitations, the reason for which will be now 
explained. 

Under the old law other than the monetary 
limit, the only condition precedent to jurisdic- 
tion in such cases was residence | or place of 
business within the County of “any proper 
defendant named therein.” As the giving of 


such jurisdiction automatically excluded juris- 
diction of all Superior Courts of the State in 
such a case, it became patent that great in- 
convenience and injustice might arise in many 
cases of which the Superior Courts in other 
Counties would otherwise have jurisdiction. 
For illustration, let us take the case of a prom- 


issory note for $1,500, executed. by five makers 
to the payee, all residents, at the time, of 
Alpine County, and such note made payable 
at a Bank in Alpine County where the payee 
resides. Upon breach thereof, a case arises 
in Alpine County. Assume that the note is 
due and unpaid, and the payee desires to en- 
force collection. He learns that one of the 
makers has moved to, and resides in Los An- 
geles, the others all being still residents of 
Alpine County. Under the old law, jurisdiction 
thereupon vested in the Municipal Court of 
Los Angeles County, automatically excluding 
that of the Superior Court of Alpine County, 
and the payee would be obliged to commence 
suit in Los Angeles County, in a Municipal 
Court. 


Illustrations such as this could be multiplied 
without end, each one probably presenting a 
case of unjust discrimination in respect to the 
locus of original jurisdiction. To cure this 
defect and still leave jurisdiction of cases aris- 
ing outside the County in Municipal Courts 
under what are deemed proper conditions, that 
porticn of Section 29 was changed to read as 
appears in subdivision 3 of the new Act. (Sub. 
3). Briefly stated the new act gives jurisdic- 
tion to each Municipal Court of cases at law, 
and to enforce personal property liens, arising 
outside the county wherein it is established, 
(except those arising in another city or city 
and county in the state wherein a Municipal 
Court is established), in which all proper de- 
fendants, who are residents of California, re- 
side, or any property involved is located, within 
such county. 


From this it appears that in order for juris- 
diction to vest in a particular Municipal Court 
of a case involving more than $300 in amount 
or value arising outside the county where it 
is established, it must appear that all proper 
defendants residing in California, reside in such 
local county and also, if property is involved, 
such as in the case of personal property lien 
foreclosure, the property must be located with- 
in such local county. 


An important exception or proviso is at- 
tached to the above grant and limitation of 
jurisdiction in the remainder of such subdivi- 
sion. Therein it is provided that each Munic- 
ipal Court shall have jurisdiction in the same 
two classes of cases, arising outside such coun- 
ty, in which a proper defendant resides or has 
a regular place of business, and any property 
involved is located, within such county and 
wherein the demand, exclusive of interest, or 
the value of the property or the amount of 
liens on personal property involved, does not 
exceed Three Hundred Dollars. 


The purpose of this proviso was to restore 
jurisdiction in such cases arising outside the 
county up to $300, which otherwise would be 
excluded by the preceding part of this sub- 
division, because the Superior Court would not 
have original jurisdiction of such cases in any 
event, and it seemed appropriate and practic- 
able to give such jurisdiction to Municipal 
Courts to run concurrently with that of jus- 
tice’s courts in other counties where such cases 
arose, and which might have jurisdiction of 
the particular case. 
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Concerning Mechanic’s Lien Cases 
In the Act of 1929, there was added to the 
end of the section words which purported to 
confer on Municipal Courts jurisdiction in all 
actions to foreclose mechanic’s liens where the 
amount of such liens was $2,000 or less, with 
an appropriate provision for transferring such 
cases from the Municipal to the local Superior 
Court, upon a showing that a similar action 
involving the same property was then pending 
in such Superior Court, or that the total 
amount of mechanic’s liens sought to be fore- 

closed on such property exceeded $2,000. 


As fully pointed out in the preceding March 
article, the Appellate Court, sitting in Los An- 
geles, decided in the case of Johnstone Gas 
Furnace Corp. vs. Superior Court, 62 C.A.D. 
415, that the Municipal Courts had jurisdiction 
of such cases only where they arose within the 
city where such court was established. And 
as before pointed out in the later case of Scott 
vs. Superior Court 63 C.A.D. 551, the same 
court decided that Superior Courts had ex- 
clusive jurisdiction of all mechanic’s lien cases 
arising outside the city wherein a Municipal 
Court existed. 


By the amendment of 1931 jurisdiction is 
directly granted to Municipal Courts to enforce 


and foreclose mechanic’s liens, not only arising 
within the city, wherein such court is estab- 
lished (subdivision 1-d), but also of all such 
cases arising within the county, outside the 
boundaries of any city wherein a Municipal 
Court is established. (Subdivision 2). Thus, 
by legislative action, the effect of the two 
decisions above mentioned is overcome and 
the law as therein declared, is changed so as 
to enlarge the territorial jurisdiction of Munic- 
ipal Courts over mechanic’s lien cases to the 
county boundaries. 

As this article is written only as supplement- 
al to that appearing in the March issue of the 
Bulletin, to present, as it were, the new mat- 
ter occurring since that time in the form of 
these legislative changes, the author suggests 
that a better comprehension of this article may 
be had by a reading of the former one, wherein 
the whole subject was treated more in detail, 
and wherein some suggestions were offered in 
respect to pleading of facts in order to reveal 
the basis of jurisdiction of a given case. This 
article, like the former, is offered as a contri- 
bution to the storehouse of legal knowledge, 
so generously maintained by the Trustees of 
the Los Angeles Bar Association in its “Bul- 
letin.” 





An Intermediate Bar Group 


LARGE BODY OF FIVE- TO TEN-YEAR LAWYERS SHOULD BE 
ENLISTED IN ASSOCIATION WORK 


By Isadore Moidel, member of the Los Angeles Bar 


Bar associations all over the country are find- 
ing it more difficult each year to interest mem- 
bers in association work. So it is said. It is 
a herculean task to devise ways and means of 
having each member particpate in association 
work. We have heard the argument that some 
members do not care to assist. It can be dis- 
counted. The overwhelming majority of law- 
yers are only too anxious to be active in asso- 
ciation affairs, but find it next to impossible 
to do something. 

Cognizant of the necessity and desirability 
of having as many members as possible taking 
an interest in the bar association affairs, Junior 
bar groups have been organized in various 
cities, including Los Angeles. Dissatisfaction 
among bar associaticn members has led to 
formation of rival bar groups, as in Cleveland 
and Los Angeles. Leaders of the bar associa- 
tions are seeking some means of promoting 
harmony and the spirit of cooperation. 

A great number of lawyers find themselves 
outside the Junior bar group and technically 
within, but practically outside, the senior group. 
We refer to the lawyers who have practiced 
longer than the maximum of five years in Los 
Angeles. We are informed there are between 
750 and 1,000 lawyers in Los Angeles, mem- 
bers and non-members of the Bar Association, 
whose practice ranges between 5 and 10 years. 
What is the Bar Association doing for them? 
What are they able to do for the Bar Associa- 
tion? Just pay their fees? 


The Junior bar affords an outlet for the 
young lawyer who seeks activity. When he is 
graduated from the five-year class, where shall 
he go? Into the senior group, of course. What 
chance has he among the lawyers practicing 
twenty or twenty-five years at the bar? Com- 
mittee appointment? Why be foolish about 
asking for a committee appointment? It is up 
to him to wait for his turn. There are several 
thousand members in the ‘association; only 
several hundred can serve on committees each 
year. Of course, it may take him five years 
to find himself in a position to do something 
for the association, but why worry over him? 
WHY NOT WORRY? 


The group of 5- to 10-year lawyers consti- 
tutes a potential help as well as a potential 
danger to the efficiency of the Bar Association. 
Allowing these members to grow lethargic is 
tantamount to committing hari-kari. A strong 
middle-class means a strong community. These 
lawyers should be organized. Their needs 
should be investigated. Their desires should 
be ascertained. They should not be ignored. 


What we need is an alert, live-wire Inter- 
mediate Bar group. So far as we have been 
able to learn, there isn’t an organized Inter- 
mediate Bar group in this country. It is up 
to the aggressive, far-sighted members of the 
Los Angeles Bar Association to lead the way 
to a compactly-built bar association composed 
of Junior, Intermediate, and Senior bar groups. 
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Title Service 


For nearly forty years this Company has been 
cooperating with the legal profession in the solu- 
tion of difficult real estate problems. 
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vice to attorneys. 
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Re-statement of the Law 


THE AMERICAN LAW INSTITUTE AND PROGRESS MADE IN ITS 
MONUMENTAL TASK 


The American Law Institute organized in 
1923, to prepare a Restatement of the law, 
has just announced, at its meeting in Wash- 
ington, D. C., the progress to date in its pro- 
digious task. The Institute officers and 
council include many names familiar to law- 
yers everywhere, and outstanding in legal 
and governmental achievements. It is com- 
posed of two classes of members—life mem- 
bers, of whom there are 684, and official 
members, who are members of the Supreme 
Court of the United States, the nine Senior 
judges of the Federal Circuit Court of Ap- 
peals, the Chief Justices of the highest 
courts of the several states and the District 
of Columbia, the president and members of 
the executive committee of the American 
Bar Association, the presidents of the State 
Bar Associations, the president of the Na- 
tional Conference of Commissioners on 
Uniform Laws, the president of certain 
learned legal societies, and the deans of the 
member schools of the Association of Amer- 
ican Law Schools. It has no dues. It is 
financed by the Carnegie Corporation. Its 
office is 3400 Chestnut Street, Philadelphia. 

An interesting summary of the organiza- 
tion and work of the Institute has just been 
published by Herbert F. Goodrich, adviser 
on Professional and Public Relations, who 
says, in part: 

“The purpose of the Restatement is to 
make a clear and accurate statement of the 
fundamental principles of the common law. 
The hope is that the work will be so well 
done that inherent excellence and the per- 
sonnel of the Institute will enable the Re- 
statement to command the respect and at- 
tention of the courts. 

“It is not desired that the Restatement 
shall be adopted by the legislatures as a code. 
The Institute has been founded to preserve 
the common law system of developing law 
through the judicial determination of actual 
cases. It is realized that the multiplication 
of courts and decisions makes it necessary, 
if this system is to be preserved, that the 
tendency toward uncertainty and unneces- 
sary complexity be checked by the creation 
of an agency whose statements regarding 
the principles of law, by commanding the 
respect of the courts, will tend toward uni- 


formity and certainty. The Restatement is 
being drawn with all the care which should 
be exercised on a statutory code, but the In- 
stitute does not urge that the legislatures of 
the several states give to the principles set 
forth in the Restatement the rigidity which 
would result from their enactment as part 
of our statutory law. The Institute is cre- 
ated to preserve the common law system, 
not to destroy it. 

“The executive body of the Institute is a 
Council composted of thirty-three members. 
The members of the Council are elected at 
a meeting of the Institute and hold office for 
nine years, one-third retiring every three 
years. All the officers are members of the 
Council except the Director, who is also sec- 
retary and the executive officer of the Coun- 
cil and what may be described as chairman 
of the legal staff. 


THE Cope OF CRIMINAL PROCEDURE 

“The Institute has also done an important 
piece of work in the field of Criminal Pro- 
cedure. Here the undertaking necessarily 
took the form of a statute. The plan adopt- 
ed was in accordance with a detailed recom- 
mendation upon the subject, submitted by a 
special committee in December, 1925. Wil- 
liam E. Mikell and Edwin R. Keedy, both 
of the University of Pennsylvania, were ap- 
pointed reporters and they were assisted by 
a group of advisers. This group consisted 
of men from both trial and appellate courts, 
practicing lawyers of experience in both the 
prosecution and defense of criminal cases 
and teachers of Criminal Law and Criminal 
Procedure in several of our leading law 
schools. The work progressed steadily and 
satisfactorily and the final portions were 
submitted to the Institute in May, 1930. At 
this meeting the Code, as a whole, was offici- 
ally adopted and approved by the Institute. 

“Prior to the completion of the Code vari- 
ous chapters and parts of chapters dealing 
with some phase of Criminal Procedure 
were adopted in several of the states. Since 
that time a great deal of interest in the work 
has been manifested by many of the State 
and local Bar Associations. A number of 
them have appointed special committees to 
make a study of the Code and the States 
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local rules of Criminal Procedure. Legis- 
lative adoption of all or portions of the Code 
may be confidently expected in many States 
in the near future. 


Work Done SINCE THE ORGANIZATION 


“On June 1, 1923, the work on the Re- 
statement was begun. Four persons called 
‘Reporters,’ were appointed: Samuel Willis- 
ton, of Harvard, as Reporter for Contracts ; 
Mr. Joseph H. Beale, of Harvard, as Re- 
porter for Conflict of Laws (Mr. Austin W. 
Scott, of Harvard, acting as Associate Re- 
porter for Conflict of Laws from June 1, 
1925, until September, 1926); Mr. Floyd 
R. Mechem, of Chicago University, as Re- 
porter for Agency, and Mr. Francis H. 
Bohlen, of the University of Pennsylvania, 
as Reporter for Torts. All of these, except 
Mr. Mechem, who began his work on No- 
vember 1, 1923, started their work on June 
1, 1923. Mr Mechem died in November, 
1928, and in December, 1928, Mr. Warren 
A. Seavey, of Harvard, was appointed Re- 
porter in that subject. In addition to these 
subjects, the Director has been acting as Re- 
porter for Business Associations, and on 
January 1, 1927, Mr. Harry A. Bigelow, of 
Chicago University, began work as Reporter 
for Property, and Mr. Austin W. Scott, of 
Harvard, began work as Reporter for 
Trusts. Mr. Bigelow resigned this Reporter- 
ship in May, 1929, when he became Dean of 
the Law School of Chicago University, and 
Mr. Richard R. Powell, of Columbia, was 
appointed Reporter. 

“One volume of contracts has been given 
to the profession in final form. This com- 
prises about half of the material to be 
covered in that subject. Completion of Con- 
tracts in tentative form will be accomplished 
during the next year. In Conflict of Laws, 
tentative drafts have been completed and 
submitted the next year. In addition, there 


was presented to the Institute at the 1930 
meeting a revision in proposed final form of 
part of the material and this will be fol- 
lowed at the 1931 meeting with revision of 
that portion covering Property, Judgments, 
Procedure and Contracts. 


“In Torts, tentative drafts have covered 
the law governing intentional injuries to the 
person and the defenses thereto. A large 
part of the material on Negligence will have 
been presented in tentative form by the 1931 
meeting and the Reporter and his Advisers 
are now working upon the difficult topic of 
Proximate Cause. 


“In Agency the progress has been steady 
each year. Material up through the sixteenth 
chapter will have been put before the In- 
stitute in tentative form by the 1931 meet- 
ing. The last chapter submitted deals with 
the liability to the agent of the other party 
to a contract. Director Lewis, in addition 
to his work in administration of Institute 
affairs, has presented material in tentative 
form in the Law of Business Association. 
This group is, at the present time, working 
upon the subject of contracts to create 
shares. 

“In Property material presented through 
the 1931 meeting will have covered the pre- 
liminary analysis and definitions and drafts 
of the Restatement on Estates in Fee Simple, 
Estates in Fee Tail and Estates for Life. 

“The group in Trusts is in the middle of 
important problems in the substantive law 
concerning that subject. The last tentative 
drafts deal with the transfer of the interest 
of a beneficiary and the relations between 
trustee and beneficiary. 


“As already stated the Code of Criminal 
Procedure has been completed. Further 
work in this and allied fields is being sub- 
mitted to the 1931 meeting in tentative 
form.” 





ARE THERE ANY INTERNATIONAL LAWYERS iN LOS ANGELES? 


The United States Department of Commerce has asked the Bar Association 
to obtain for it a list of law firms and attorneys with legal representatives abroad. 


The letter of the Department follows: 


“This office is endeavoring to obtain for its own use a list of international 
law firms in Los’ Angeles, as well as a list of attorneys with legal representatives 
abroad. This list we use in giving the names of such firms to commercial organ- 
izations in the United States which are having difficulties in making collections 
or are having other legal difficulties with firms in foreign countries. 

“If you could give us the names of five or six firms in each category, your 
courtesy in the matter will, I assure you, be greatly appreciated.” 
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Problems in Professional Ethics 


MEMBERS SEEK COUNSEL AND ADVICE OF COMMITTEE ON 
LEGAL ETHICS UPON QUESTIONS ARISING IN 
EVERYDAY EXPERIENCE 








In order that the lawyers of Los Angeles County may have the benefit of the 
written opinions of the Legal Ethics Committee of the Los Angeles Bar Associa- 
tion, given in response to specific requests for advice in actual situations, THE 
BULLETIN presents here, digests of some of the Committee’s recent opinions. 








Advertising 

The question asked is: Would it be ethical 
for an attorney to advertise as acting in the 
capacity of an executor, although no refer- 
ence to the fact that he is an attorney ap- 
peared in the advertising matter? 

Opinion: 

Technically, such a practice would not 
violate the inhibition against the solicitation 
of business by advertising. It is obvious, 
however, that the true purpose of an attor- 
ney so advertising would be to secure busi- 
ness of a legal nature. We are inclined to 
the belief that such advertising would be a 
mere subterfuge and would be contrary to 
the traditional concepts of professionai pro- 
priety. 

Collection Agency Work 

Query: A collection agency desires to 
employ the services of an attorney in col- 
lecting claims and accounts assigned to the 
agency. He desires to know if he may 
charge a retainer, or place the fees on a 
contingent basis, or charge a straight salary. 

Opinion: 

We believe it is proper and ethical for 
you to accept the employment and that such 
employment comes within the exception 
provided in Canon 35 of the Professional 
Ethics of the American Bar Association. 
If you violate no rules of professional 
ethics in such employment, then the method 
of fixing your compensation for services 
may be determined by agreement between 
you and your employer, as in other cases. 
Unprofessional Conduct 

Problem: You drew a will for a client 
who paid a nominal fee therefor, the client 
requesting the will that you be employed as 
attorney in the probate of the will. Your 
client having died, an attorney other than 
yourself was employed by the executor to 
probate the same. You ask to be informed 
whether this attorney should have commun- 
icated with you before undertaking his em- 


ployment, and whether his failure to do so 
constitutes unethical conduct. 

Opinion: 

The conduct of the attorney thus em- 
ployed by the executor is not unethical, nor 
in anywise unprofessional. A clause in a 
will directing the executor to employ a cer- 
tain attorney to represent him in probating 
the will is only a precatory clause and the 
executor may wholly ignore such direction. 
Soliciting Business 

Query: May an attorney properly and 
ethically include in his complaint which he 
prepares on behalf of the insurance com- 
pany, at the request of the insurance com- 
pany, a loss of use claim for the assured 
without his express consent? 

Opinion: 

The form in which the question is pre- 
sented requires a negative answer. 

However, it is the opinion of the Com- 
mittee that the insurance company should 
notify the assured that it proposes to take 
certain action on its own account through 
its own attorney for the purpose of recover- 
ing the loss which it has sustained by reason 
of a certain policy; that the assured has 
certain rights which he can assert on his 
own behalf, if he so desires, and that in the 
opinion of the insurance company the best 
interests of both the insurance company and 
the assured can be served by cooperation 
between the attorney for the insurance com- 
pany and the attorney for the assured. In 
the event the assured desires to have the 
attorney for the insurance company repre- 
sent him, we see no reason why the attor- 
ney for the insurance company should not 
accept such employment, if tendered to him 
by the assured. The mere fact that the 
insurance company called the assured’s at- 
tention to the situation and advised him of 
his rights in the matter should not be con- 
strued as the solicitation of business by the 
attorney in the sense which the term is 
ordinarily used or intended. 
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SAVE EXPENSIVE OFFICE SPACE 








DURING PROBATE 
PROCEEDINGS 


be sure goods of your cli- 
ent’s estate are in safe 
keeping. Store them in one 
of Lyon’s modern concrete 
warehouses conveniently lo- 
cated throughout Southern 
California. Special rooms 
for the storing of household 
goods, pianos, furs, auto- 
mobiles, valuables, records, 
etc. 








Phone Los Angeles REpublic 3131 
for details,on Lyon’s special’ moving, 
storing, packing and shipping serv- 
A representative will call at 
your request. 
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USE LYON’S SPECIAL STORAGE 
ROOMS FOR VALUABLE RECORDS 


for as little as $2.50 per month 


Lyon’s private room storage is particu- 
larly adaptable to the safe storing of 
valuable records not in every day use. 
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records can be converted to other pur- 
poses. Documents or records will be 
quickly delivered to your office by sim- 
ply telephoning the Lyon warehouse. 
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A Corporate Trustee 


for Your Clients 


HEN you are planning for a corporate Trustee for a client... 
either an estate, or any other form of trust ... we invite you 
to make full use of any service we can render. 


Our Trust Officers, realizing our community of interest with Mem- 
bers of the Bar, and having a high regard for the ethics of the 


legal profession, are ready to extend a maximum of cooperation at 
all times. 


Main Office, Fifth and Spring 
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The New General Corporation Law of California 


Part Ill 
CONCLUDING DISCUSSION 


By Graham L. Sterling, Jr., of the Los Angeles Bar* 


In the June and August numbers of THE BULLETIN the writer has discussed certain of the 
most important features of the new General Corporation Law of California, which became ef- 


1931. 


Assessments 

The former Civil Code sections on assess- 
ment of shares and the procedure therefor 
have been incorporated almost verbatim in the 
new statute with only a few minor changes 
intended to clarify ambiguities and simplify 
the procedure. It is to be remembered that no 
power of assessment exists unless expressly 
granted in the articles of incorporation.” 


Sale and Mortgage of Corporate Assets 

All, or substantially all, of the corporate 
property and assets may be sold, leased, or 
otherwise disposed of under the new law by a 
resolution of the board of directors approved 
by vote or written consent of a majority of 
the voting shares, and such shareholders’ ap- 
proval may be given either before or after the 
adoption of the resolution by the directors, thus 
eliminating the cumbersome restrictions imposed 
by the former law upon such corporate ac- 
tion.71 There has been added the requirement 
that written notice of the directors’ resolution, 
and the date of its adoption, shall be mailed 
to each shareholder of record, whether or not 
entitled to vote, within five days after its adop- 
tion by the directors. Securities of another 
corporation constitute one of the permitted 
considerations for which corporate assets may 
be disposed of. 

A rather interesting innovation is made in 
this connection in permitting the directors and 
shareholders, at the time of authorizing a sale 
of corporate assets, to approve a plan of dis- 
tribution of the consideration to be received 
on such sale, and if so approved, the share- 
holders will be deemed to have accepted rights 
under such plan in lieu of such rights on final 
distribution as may be granted to them in the 
articles.72_ The consummation of any such plan 
of distribution is made subject to the provisions 
of the new law with respect to reduction of 
stated capital, distribution of surplus after such 
reduction and the manner of dissolving and 
winding up corporations. 

The section of the new law permitting the 
adoption of such a plan of distribution upon 
sale of assets was drawn with the intention, 
and hence states, that shareholders who dis- 


* Mr. Sterling, associated with the firm of 
O’Melveny, Tuller & Myers, has been acting as 
Secretary of the Southern Section of the State 
Bar Committee on revision of corporation laws, 
the Southern Section including Joseph P. Loeb 
of Loeb, Walker & Loeb, Chairman, Homer 
D. Crotty of Gibson, Dunn & Crutcher, Harry 
L. Dunn of O’Melveny, Tuller & Myers, War- 
ren E. Libby of Libby & Sherwin, and Preston 
B. Plumb of Overton, Lyman & Plumb. 


fective on August 14, 


The following article touches upon points not previously discussed. 


sent from such plan will be entitled merely to 
the cash value of their shares in accordance 
with a procedure established in another section 
of the law. Unfortunately, however, in the 
course of the passage of the new law through 
the legislature, the section on rights of dissent- 
ing shareholders,73 originally made broad 
enough to include shareholders dissenting from 
such a plan of distribution, was amended to 
eliminate this application to such dissenting 
shareholders, and to confine its application 
merely to shareholders who dissent from a 
merger or consolidation. 

Therefore, there is considerable question 
as to whether the reference to dissenting share- 
holders in the section on the plan of distribu- 
tion upon sale of assets will be construed to 
incorporate the dissenting shareholder pro- 
cedure set forth in the later section dealing 
exclusively with that subject. This reference in 
the prior section is as follows: 


“Dissenting shareholders, whether or not 
entitled to vote, shall be entitled to com- 
pensation under the conditions hereinafter 
provided.” 

The only “conditions hereinafter provided” are 
those in Section 369, which section limits the 
right of a dissenting shareholder to compensa- 
tion, to a case in which a merger or consolida- 
tion is contemplated. With even this degree 
of doubt attending the effectiveness of the sec- 
tion on plan of distribution upon sale of assets, 
it is improbable that it will be of much use to 
the practicing lawyer unless one hundred per 
cent shareholders approval, including shares 
not entitled to vote, is obtained. 

A sale or other disposition of all of the assets 
of a corporation in many cases will involve a 
conveyance of real property. To establish a 
record of the proper authorization for such a 
conveyance, the new statute provides that any 
deed conveying or otherwise transferring all, 
or substantially all, the corporate assets, may 
have attached to it the certificate of the secre- 
tary or an assistant secretary of the corporation 
setting forth the resolution of the board author- 
izing the conveyance or transfer, and stating 
the fact of approval by the requisite number 
of shares.7+ Such a certificate is made prima 
facie evidence of the due authorization of the 
conveyance or other transfer, and conclusive 
evidence in favor of an innocent purchaser or 
encumbrancer for | value. 


70. New : sections 331 to 340, both inclusive. 
71. New section 343. 

72. New section 343a. 

73. New section 369. 

74. New section 343b. 











Page 16 





LOS ANGELES BAR ASSOCIATION BULLETIN 





The creation of bonded indebtedness and, 
consequently, the necessity of shareholders’ ap- 
proval thereof, are both eliminated under the 
new statute. It is made clear that only direc- 
torate action is necessary to authorize a mort- 
gage, pledge or other hypothecation of all or 
any part of the corporate property, and that 
no shareholder action is necessary unless the 
articles otherwise provide.7> 


Dividends 


Under the new law a corporation may pay 
dividends either in cash or in property (other 
than its own shares), out of earned surplus; 
or, even though the stated capital be impaired, 
out of net profits earned during the next pre- 
ceding accounting or dividend period, which 
shall not be less than six months or more than 
one year in duration; or, on preferred shares 
only, out of paid-in surplus or surplus arising 
from a reduction of stated capital, provided 
the shareholders receiving such preferred divi- 
dends are given notice of the source thereof.76 

There are three general limitations which ap- 
ply to the payment of dividends from any of 
such sources: (1) If the net corporate assets 
have depreciated or have been otherwise re- 
duced in value to an amount less than the 
aggregate amount payable on preferred shares 
upon liquidation, no dividends whatsoever may 
be paid by the corporation except upon such 
preferred shares; (2) no dividends from any 
source may be paid which will endanger the 
solvency of the corporation in any sense; (3) 
no dividends may be declared out of a mere 
appreciation in the value of the corporate assets 
not yet realized.77 

No deduction or allowance for depletion in 
the distribution of net income therefrom need 
be made by a corporation solely or substantial- 
ly engaged in exploiting wasting assets or 
formed for the express purposes of liquid- 
ating specific -assets, subject, however, to the 
making of adequate provision for corporate 
liabilities and preferred shares ,and provided 
that notice is given to shareholders that no 
such deduction or allowance is being made.78 

Stock dividends, more properly called under 
the new Act “share dividends,” may be paid 
out of earned surplus; or, providing notice of 
such source is given to the shareholders, out 
of paid-in surplus or surplus arising from re- 
duction of stated capital.?? When a share divi- 
dend is paid the number of outstanding shares 
of the corporation is of course increased, and 
therefore it is necessary to transfer from sur- 
plus to stated capital, in the case of par value 
shares, the: par value of the shares issued as 
a dividend, and in the case of no par preferred 
shares, an amount equal to the lowest aggre- 
gate redemption or liquidation price of such 
preferred shares, and in the case of no par 
common shares, an amount equal to the fair 
value of the shares issued as a dividend. 


Dividends may be paid on partly paid shares 
upon the basis of the percentage of the agreed 


consideration actually received therefor.8° 

Tucked away in the chapter dealing with 
dividends and increase and reduction of stated 
capital, there appears a section which author- 
izes the board of directors to apply any paid- 
in surplus or surplus created by the reduction 
of stated capital, to the writing off of any 
deficit arising from loss or shrinkage in value 
of the corporate assets.8! Under the theory of 
the new law that paid-in surplus is separate 
and distinct for all purposes from stated cap- 
ital, it is difficult to see that the permission to 
write off a deficit out of paid-in surplus means 
anything, for the reason that there will never 
be a deficit until such surplus has been con- 
sumed. To put it concretely, suppose a cor- 
poration under the new law has a paid-in sur- 
plus of $100,000.00, and a stated capital of 
$100,000.00, and then proceeds to lose $50,000.00 
during the first year of its operations. It would 
seem that at the end of the year its balance 
sheet would show not a deficit of $50,000.00, 
but merely an item of paid-in surplus amount- 
ing to $50,000.00 rather than $100,000.00. If this 
is true, there is of course no necessity for the 
directors applying paid-in surplus to the writ- 
ing off of the deficit. If, however, in sound 
accounting practice the balance sheet at the 
end of the year would show a paid-in surplus 
of $100,000.00, less a deficit of $50,000.00, and 
a stated capital of $100,000.00, there would be 
some point in granting statutory authority to 
the directors to wipe out the deficit by an 
application of a like amount of paid-in surplus. 
At any rate, the existence of the statutory 
authority under the new law would seem to 
do no harm, even though it may not serve any 
useful purpose. 


Corporate Records 

The new law sets out, with a considerable 
degree of exactitude, the books and records 
which a corporation is required to keep.82 
These include a book of minutes, adequate 
books of account which must contain a clear 
segregation of the various types of surplus, 
and a share register showing the names and 
addresses of shareholders of record. 

All the corporate records and books of ac- 
count are subject to inspection by a share- 
holder, on written demand, providing his pur- 
pose in making such inspection is reasonably 
related to his interests as a shareholder.83 The 
right of inspection may be enforced by a court, 
upon proper petition. Unless the by-laws 
dispense with the requirement, every corpora- 
tion must render an annual report to its share- 
holders, which must be certified either by an 
executive officer or a public accountant.85 The 
matters required to be stated in such reports 
are set out in some detail in the new statute. 
Furthermore, if no adequate financial state- 
ment is furnished by a general business cor- 
poration for a period of six months, five per 
cent of the number of shares may require such 
statement in a period of twelve months, unless 
the court otherwise requires.86 





75. New section 344. 
76. New section 346. 
77. New section 346. 
78. New section 346. 
79. New section 346a. 
80. New section 346b. 


81. New section 346c. 

82. New sections 352, 353 and 354. 
83. New section 355. 

84. New section 357. 

85. New section 358. 

86. New section 359. 
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Merger and Consolidation 


The provisions of the new statute with re- 
spect to merger and consolidation’? have been 
adapted, substantially, from corresponding pro- 
visions in the Florida statute which are among 
the most recently and carefully worked out 
legislative enactments upon the subject. In all 
probability these sections will not be frequent- 
ly used and therefore space will not be devoted 
at this time to a complete resumé of the neces- 
sary procedure. It is noteworthy, however, that 
these are among the few corporate acts which 
under the new law require the approval and 
consent of two-thirds of the holders of out- 
standing shares, regardless of voting power. 
Express authority is given to the merger or 
consolidation of a domestic corporation with 
one or more foreign corporations, providing 
such foreign corporations are authorized under 
the laws of their respective incorporations to 
effect such a merger or consolidation.88 

One of the noteworthy efforts of the new 
law is a detailed provision which purports to 
limit the rights of shareholders, dissenting 
from a merger or consolidation, to the right 
to obtain the cash value of their shares.89 The 
questions which can be raised under this sec- 
tion are among the most complicated and diffi- 
cult that will have to be answered under the 
new law. It will be interesting to observe their 
effectiveness in practice. 

Civil Liabilities* 

Directors. Any director who wilfully or 
negligently participates in the authorization of 
an illegal purchase by a corporation of its own 
shares, or the illegal declaration or payment 
of dividends, or any illegal distribution of 
assets, is made liable to the corporation and 
its shareholders for the amount of any loss 
sustained by them by reason of such unlawful 
action, and in the case of insolvency is liable 
to the corporation or its receiver or trustee in 
bankruptcy for losses sustained by either share- 
holders or creditors by reason of such unlaw- 
ful action.99 It is provided expressly, however, 
that a director will not be deemed negligent 
if he relies in good faith on a financial state- 
ment represented to him to be correct by an 
officer of the corporation, or a public account- 
ant selected with reasonable care. Directors 
are also liable if they authorize or assent to the 
making of any loan to any director or officer 
of the corporation, unless such loan is with 
the consent of the holders of two-thirds of 
the outstanding shares regardless of voting 
rights and exclusive of the shares held by the 
borrowing director or officer.9! Furthermore, 
a director is similarly liable for any amount 
loaned to a shareholder without the necessary 
consent of other shareholders, unless the loan 
be secured by property other than shares of 
the corporation.?2 Officers, directors, em- 
ployees or agents of a corporation are liable 


to the corporation, and any third party rely- 
ing thereon for damages caused by making 
any false statement or misrepresentation as to 
the corporation’s financial condition or any 
knowingly false entry in or alteration of any 
of the books or records of the corporation.?3 

Shareholders. As was pointed out in the 
writer’s first article in the Bulletin, the familiar 
statutory liability of stockholders for corporate 
obligations is done away with under the new 
law, although as stated in the last article, any 
such liability incurred prior to August 14, 
1931, will not be affected. The new law con- 
fers upon any shareholder who has discharged 
such statutory liability a right of subrogation 
to the creditor’s claims against the corporation 
—a right which has not heretofore existed.9* 
Shareholders who knowingly receive any il- 
legal dividends of distribution of assets are 
made liable to the corporation for the amount 
so received, with interest—but only if the cor- 
poration is unable to meet its debts and liabil- 
ities as they mature.?> Any shareholders whose 
shares are purchased by the corporation in 
violation of the law remains liable to the cor- 
poration or its receiver or trustee in bank- 
ruptcy for the consideration received on such 
purchase, providing such payments are needed 
to meet corporate liabilities which existed at 
the time of the wrongful purchase of the 
shares.96 

A shareholder is liable to the corporation 
only for the full amount of the consideration 
he has agreed to pay for the shares. Further- 
more, a transferee of shares in good faith, 
without knowledge that such shares are not 
fully paid, will not be liable for the unpaid 
balance.97 


Fiduciaries holding shares as such are not 
liable for calls or for the unpaid balance of 
the subscription price unless the investment in 
such shares by the fiduciary has been made 
voluntarily, and in such case the fiduciary’s 
liability is governed by the general principles 
of law with respect to fiduciaries’ liability on 
contracts.98 Express provision is made for the 
enforcement of liability for calls and unpaid 
balances of subscription prices by sale or for- 
feiture, as in the case of assessments upon 
fully paid shares.99 Creditors seeking to en- 
force shareholders’ liabilities to the corpora- 
tion for unpaid balances of subscription prices 
must first proceed against the corporation— 
there being no direct liability to the creditor 
for such amounts on the part of the share- 
holder.! 0° 


Corporate Penalties. In addition to any other 
remedies given by law, shareholders are en- 
titled to receive certain stated amounts from 
any corporation which neglects or refuses to 
maintain the required records and books of 
account, or to furnish financial statements as 
required by law, or to transfer shares and 





87. New sections 361, 36la and 36l1b. 

88. New section 36la. 

89. New section 369. 

* For criminal liabilities of directors, see Leg- 

islative Summary at end of article. 

90. New section 363. 

91. New section 366. 

92. New section 366. 


93. New section 367. 
94. New section 322a. 
95. New section 364. 
96. New section 365. 
97. New section 322. 
98. New section 323. 
99. New section 324. 
100. New section 325. 
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issue new certificates therefor, in accordance 
with law.!0! 


Matters of Proof—Corporate Seals 

From the viewpoint of the trial lawyer, the 
new law contains many helpful provisions 
which will facilitate the proof of corporate 
existence and the proof of corporate proceed- 
ings.!02 The provision with respect to cor- 
porate seals is perhaps worthy of special note. 
While it is stated that the failure to affix a 
corporate seal will not invalidate any docu- 
ment,!93 the affixing of what purports to be 
a corporate seal, providing it sets forth the 
name of the corporation and the state and 
date of incorporation, will constitute prima 
facie evidence that the instrument to which it 
is affixed is the act of the corporation, that its 
execution was pursuant to directorate author- 
ity, that the purported seal is the duly adopted 
corporate seal, and that it has been affixed by 
a person authorized so to do.!04 The existence 
of such a seal on what purports to be a cor- 
porate instrument will permit the admission 
of such document in evidence without further 
proof of execution. 


Winding up and Dissolution 

Voluntary: Under the new law a corpora- 
tion merely by directorate action may elect to 
wind up its affairs and dissolve if it has been 
adjudged a bankrupt or has not commenced 
to do business, or if its term of existence has 
expired. In the absence of any one or more of 
such circumstances, voluntary dissolution may 
be initiated by either the vote or written con- 
sent of a majority of the voting shares.!95 In 
any event, a certificate giving notice of the 
election to wind up and/or dissolve, signed 
by two officers or three duly authorized share- 
holders, or by a majority of the directors, must 
be filed in the Secretary of State’s office and 
in the office of the County Clerk of the county 
where the principal office is located.!96 Futher- 
more, a notice of such election to wind up and 
/or dissolve must be mailed to shareholders 
and known creditors and claimants (except 
where the corporation has been adjudged a 
bankrupt or has not commenced to do business, 
or its corporate existence has expired). An 
affidavit of the mailing of such notice is re- 
quired to be filed in the same public offices 
as the last mentioned certificate.!°7 

Involuntary: Corporations subject to the 
bank act, the public utility act, or the building 
and loan act may not be dissolved under the 
general corporation law by involuntary pro- 
ceedings.!98 Other corporations may be dis- 
solved upon a petition for involuntary winding 
up filed in the superior court of the county 
where the principal office is located, either by 
a majority of the directors, or by the holders 
of not less than twenty-five per cent of the 
outstanding shares, which must have been 
held of record by the shareholders filing the 
petition for a period of not less than three 


months.!09 In the case of a corporation whose 
terms of existence has expired, involuntary dis- 
solution proceedings may be initiated by any 
individual shareholder. The court may not 
entertain involuntary dissolution proceedings 
unless it is established: 

(1) That the corporation has abandoned its 
business for more than one year; or 

(2) That there is internal dissension and a 
deadlock between two sections of shareholders 
which prejudices the conduct of the corporate 
business; or 

(3) That the directors have been guilty of 
persistent fraud, mismanagement, abuse of 
authority, unfairness toward minority share- 
holders, or misapplication or wasting of cor- 
porate assets.!10 

Court Supervision: Upon the application of 
the corporation or any shareholder, the court 
may supervise the winding up of any corpora- 
tion, whether voluntary or involuntary, and 
as a part of such supervision may require the 
presentation and proof of all claims and de- 
mands against the corporation, whether due 
or not due, or contingent or otherwise, within 
a period of not less than four nor more than 
six months after publication of notice to cred- 
itors, and may bar from participation in the 
corporate assets any creditor or claimant who 
does not file his claim within the specified 
period. Interesting provisions are made for the 
valuation of unmatured or contingent claims. 
The court may also settle and determine all 
claims and the respective rights of claimants 
and shareholders to the corporate assets upon 
distribution.!11 

Distribution: After the directors have de- 
termined that all the known debts and liabil- 
ities of the corporation have been paid or 
adequately provided for, the directors are re- 
quired to distribute the corporate assets among 
the shareholders according to their rights and 
preferences. Distribution need not be in cash 
unless the articles so require.!!2 Instead of 
distributing the remaining assets after paying 
or adequately providing for debts and liabilities, 
the directors may sell such assets or otherwise 
dispose of them to another corporation for a 
consideration which may include shares of 
stock or other securities of such purchasing 
corporation, providing the sale or other dis- 
position has been approved by the vote or 
written consent of shares entitled to receive 
more than half of the value of such remaining 
assets.!13 Here again we find authority to dis- 
tribute the proceeds of such sale among the 
shareholders, subject to the provisions of the 
section relating to dissenting shareholders, and 
again the question arises as to the effect of 
such a provision in view of the fact that the 
section on dissenting shareholders refers only 
to shareholders who dissent from a merger or 
consolidation. 

Partial Distribution: A partial distribution 
may be made, when the corporation is in the 
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102. New sections 370, 370a, 371 and 372. 
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104. New section 374. 

105. New section 400. 
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107. New section 400. 
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process of winding up, not less than fourteen 
days after the filing in the office of the Secre- 
tory of State of a certificate signed by all of 
the directors stating that the corporation is 
in the process of winding up and that it will 
not engage in business other than such as may 
be incidental to such winding up, and stating, 
among other things, that after the proposed 
partial distribution there will remain assets of 
sufficient value to pay and discharge all re- 
maining indebtedness and liabilities.!!4 

Liability for Debts on Distribution: A cred- 
itor whose proper claim has not been satisfied 
prior to a final distribution, on dissolution may 
hold the directors, and (to the extent of the 
property received by them on distribution) the 
shareholders, liable for his claim.!!5 However, 
it is clearly stated that a creditor’s claim will 
be deemed to be adequately provided for if its 
payment has been assumed by a purchasing 
corporation upon a sale of assets, either prior 
or subsequent to initiation of the dissolution 
proceedings; such purchasing corporation must, 
of course, be financially responsible. This pro- 
vision of the new law will remove one of the 
most troublesome obstacles existing at pres- 
ent to the dissolution of corporations whose 
reason for existence has completely terminated 
by reason of their assets having been sold to 
another corporation which has assumed their 
liabilities. 


Foreign Corporations 


The present Civil Code sections dealing with 
foreign corporations have been carried over 
into the new general corporation law in sub- 
stantially their present form.!!16 Some helpful 
changes have been made with respect to 
changing the resident agent and with respect 
to the manner of serving process. Further- 
more, it is made clear that a foreign corpora- 
tion whose wholly owned subsidiary is doing 
business in California is not itself “doing busi- 
ness” in California.!!7 


Legislative Summary 


In addition to passing the new General Cor- 
poration Law which has been discussed by the 
writer in this and in the June and August num- 
bers of The Bulletin, the California legislature 
of 1931 repealed Chapter 34, Statutes of 1921,!18 
relating to the issue of shares to employees; 
amended Section 411 of the Code of Civil Pro- 
cedure!!9 relating to service of summons on 


corporations; moved Civil Code Sections 388 
to 393, both inclusive, to the Code of Civil Pro- 
cedure as Sections 724-a to 724-e,!29 both in- 
clusive, relating to sale of franchises on execu- 
tion; repealed Sections 565, 569 and 570 of the 
Penal Code with respect to directors’ criminal 
liability, and amended Section 560 of the Penal 
Code!2! to read as follows: 


“560. Every director of any stock cor- 
poration who concurs in any vote or act of 
the directors of such corporation or any of 
them, knowingly and with dishonest or fraud- 
ulent purpose, to make any dividend, or dis- 
tribution of assets, except in the cases and 
in the manner allowed by law, either with 
the design of defrauding creditors or share- 
holders or of giving a false appearance to 
the value of the stock and thereby defraud- 
ing subscribers or purchasers; and every di- 
rector of a stock corporation who knowingly 
concurs in any vote or act of the directors 
of such corporation to issue any shares of 
stock beyond the amount authorized by its 
articles of incorporation, is guilty of a mis- 
demeanor, and upon conviction shall be fined 
no more than one thousand dollars or im- 
prisoned for not more than one year, or, in 
the discretion of the court both fined and 
imprisoned. 

“Section 2. Any promoter, director or of- 
ficer of a corporation who knowingly and 
wilfully issues or consents to the issue of 
shares or certificates for shares in violation 
of the provisions of Title One of Part Four 
of Division One of the Civil Code with in- 
tent to defraud present or future share- 
holders, subscribers or purchasers thereof, or 
creditors, shall be guilty of a misdemeanor, 
and upon conviction shall be fined not more 
than one thousand dollars or imprisoned for 
not more than one year, or, in the discretion 
of the court, both fined and imprisoned”; 


enacted a new statute governing non-profit cor- 
porations and corporations sole!22 and repealed 
certain Civil Code sections dealing with non- 
profit corporate associations and making such 
associations subject to the Non-Profit Act or 
the general corporation law;!23 amended cer- 
tain sections of the Civil Code relating to non- 
profit marketing associations;!24 adopted a new 
Building and Loan Act; amended the Cor- 
porate Securities Act; amended the Bank and 
y ogre Franchise Tax Act and the Bank 
ct. 
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Evolution of the Legal Position of Women 


AN HISTORICAL REVIEW OF THE TRADITIONAL SUBJECTION OF 
WOMAN, HER EMERGENCE, AFTER CENTURIES, AND THE 
ACHIEVEMENTS OF HER SEX IN MODERN CIVIL- 
IZATION AND LEGISLATION. CHRONICLE 
OF EVENTS THAT BROUGHT THIS 
GREAT CHANGE 


By Delvy Thomas Walton, of the Los Angeles Bar 


(Continued from June number of THE BULLETIN and concluded) 


In the leading case of Jaques v. Methodist 
Episcopal Church, (17 Johns (N. Y.) 548) 
it was held in this country that whenever 
the wife’s separate use has been admitted as 
a doctrine of equity, independently of stat- 
ute, her right of dominion has also been 
recognized. The decision established the 
principle that a feme covert with respect to 
her separate estate, and especially her per- 
sonal property, was to be regarded in equity 
as a feme sole, so that she might dispose of 
it at pleasure, except so far as expressly 
denied or restrained by the terms of the in- 
strument which created the trust. (Hatch v. 
Hatch 46 Utah 116). 

And along with this system, side by side 
unconfused and unmingled till the reform 
introduced by the Married Women’s Prop- 
erty Acts, was the common law. Gradually 
and firmly the cause took root in the latter 
system and in the space of less than a quar- 
ter of a century there resulted a substantial 
impairment of the unity of husband and 
wife as it existed at common law. (Butler 
v. Ives, 139 Mass. 262) 


MarriED WOMEN’S Property AcTs 

The wife’s separate use had thus been es- 
tablished by the courts of chancery in Eng- 
land and to some extent followed in this 
country. (Schouler, Domestic Relations Sec. 
247) No such rights were, however, recog- 
nized at law. It was not long before the 
legislatures of several of our American 
states took the subject actively in hand. 
During the early part of the nineteenth cen- 
tury a change in public opinion had been 
gradually wrought in this country and in 
England, though with us more rapidly than 
abroad. The married women of America 
turned to the legislature rather than the 
courts of her state for a more complete 
marital independence, for the right to con- 
trol their own property, and freedom from 
the burdens of coverture. Some influence 


undoubtedly came from the principles of the 
Spanish law which found root in that terri- 


tory adjacent to Louisiana in the acquisition 
of new territory; still more in a national 
sense did our rapid advancement as a demo- 
cratic government, the growth of public ed- 
ucation and independence in life and man- 
ners assist in the new reform legislation. 

In 1821 the legislature of the State of 
Maine had authorized the wife, when de- 
serted by her husband, to sue, make con- 
tracts, and convey real.estate as if un- 
married, prescribing the mode of procedure 
in such cases. A like law previously existed 
in Massachusetts. (Rev. Stats. Me., (1840) 
p. 341; Rev. Sts. Mass (1836), pp. 485, 
487) These appear to be the first of the so- 
called Married Women’s acts, but soon after 
their adoption they were imitated by New 
Hampshire, Vermont, Tennessee, Kentucky, 
and Michigan, all of which states passed 
important laws of a similar character before 
1850. Thus the first remedial legislation en- 
abled women whose husbands were con- 
victs, runaways, and profligates to exercise 
dominion over their property. 

Where no such statute existed, the ten- 
dency of the courts where the question arose 
was to recognize a restoration of the mar- 
ried woman to civil status and rights where 
separate existence had been forced upon her. 
The Supreme Court of the United States 
(Rhea v. Rhenner, 1 Pet. 105) early held 
that where the wife was left by the husband 
without maintenance or support, and had 
traded as feme sole, and obtained credit as 
such, she was liable to be sued, and that the 
law was the same whether the husband had 
been banished for crime, or had voluntarily 
abandoned the wife. California, in the case 
of Lawrence v. Spear, (17 Cal., 421) de- 
cided in 1861, recognized the right of a feme 
sole to acquire property and contract obliga- 
tions when abandoned by her husband. 


RECOGNITION OF MARRIAGE SETTLEMENTS 


In 1845 Massachusetts turned its atten- 
tion to public recognition of marriage settle- 
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ments and trusts for the wife’s separate 
benefit, extending the equity jurisdiction of 
its courts for that purpose. The right of a 
married woman to dispose of her property 
by will was legalized in Illinois, Pennsyl- 
vania, Michigan, and Connecticut about the 
same time. In Connecticut, Ohio, Indiana, 
and Missouri, the first reforms appear to 
have been directed towards exempting the 
wife’s property from liability for her hus- 
band’s debts, rather than giving her a com- 
plete dominion over it. (2 Kent Com. 130) 

And, as to the southern states, according 
to Schouler (Supra. Sec 287) 

“The Roman principle of an independ- 
ent estate in the wife, as modified by the 
more modern French and Spanish com- 
munity law, prevailed in Louisiana at the 
time of its admission into the Union; and 
like traces appear in the legislation of 
Florida, Arkansas, Texas and other ad- 
jacent States formerly under French and 
Spanish rule. So was the doctrine of sep- 
arate estate promulgated by Mississippi 
statute as early as 1839. And in other 
Southern States, as Alabama and North 
Carolina, where chancery jurisprudence 
was well established, appeared laws in- 
vesting the courts with larger powers in 
matters of this sort. Alabama and Mis- 
sissippi appear to have first postponed the 
husband’s liability for his wife’s ante- 
nuptial debts to her separate estate.” 

By the laws of both Maine and Michigan, 
enacted in 1844, enlarged powers had been 
given to the wife permitting her to hold 
and dispose of separate property, thus an- 
ticipating some of the statutory changes in 
New York and Pennsylvania. (Me. Sts. 
Mar. 22, 1844; Nev. Mich. Sts., 1846, p. 
340) 


CRUSADE FOR PROPERTY RIGHTS 


The crusade for property rights of mar- 
ried women was then carried to the debates 
of the constitutional convention in New 
York in 1846, and evinced a desire for rad- 
ical reform. The advocates for such enact- 
ments, failing in their attempt to secure an 
article of amendment to the State constitu- 
tion, addressed themselves to the legislature, 
and on April 7, 1848, there was enacted a 
law “for the more effectual protection of 
married women,” which provided that “the 
real and personal property of any female 
already married, or who may hereafter 
marry, which she shall own at the time of 
marriage, and the rents, issues, and profits 
thereof, shall not be subject to the disposal 


of her husband, nor be liable for his debts, 
and shall continue her sole and separate 
property as if she were a single female; and 
that any married female may lawfully re- 
ceive and hold property in like manner from 
any person other than her husband, whether 
by gift, grant, devise, or bequest.” 

Following this legislation by only four 
days, the State of Pennsylvania by legis- 
lative enactment conferred substantially the 
same rights of property upon married wo- 
men. This act was more elaborate in its 
general provisions than that of New York, 
and not only recognized the wife’s separate 
use in her own property as a legal right, but 
at the same time gave her the power to dis- 
pose of such estate by will, made it liable for 
family necessaries in failure of attachable 
property belonging to the husband, admitted 
children to the inheritance of separate per- 
sonal estate in common with the surviving 
husband, and exempted the husband from 
all libaility for his wife’s antenuptial debts. 
(Laws Penna. 1848, pp. 536, 538) 


CALIFORNIA LEGISLATION 


In California the common law of England 
was put in operation by the statute of April 
13, 1850. (Stats. 1850, p. 219; McDaniel v. 
Cummings, 83 Cal. 515) presumably adopt- 
ing the common law as it existed at the time 
of the adopting statute. (Martin v. Sup. Ct. 
176 Cal. 279) Alien to the common law, 
however, California, after adopting it as 
“the rule of decision” in its courts, accepted 
the community property system, statutory in 
origin, although based on the Spanish-Mex- 
ican law in force in California at the time 
of the acquisition of its territory by the 
United States. (Packard v. Arrellanes, 17 
Cal. 525; Spreckles v. Spreckles, 172 Cal. 
775) The system was a decided step in ad- 
vance of the common law rules as to the 
property of the wife, giving her greater in- 
dependence with respect thereto, (1 Jones 
Blackstone 625; 1 Cal. L. Rev. 373) and a 
movement in the same general direction as 
the married women’s acts of the several 
states at the time. The reasoning in sup- 
port of the system was equally accepted by 
California and was in effect that since both 
spouses contribute to the acquisition of the 
property obtained by labor or skill during 
marriage, the wife, no less than the hus- 
band, each should share equally in it. 

The California constitution of 1849 
(Const. 1849, Art. XI, Sec.14) recognized 
the community system and defined the sep- 
arate property of the wife as follows: 
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“All property, both real and personal, 
of the wife, owned or claimed by her 
before marriage, and that acquired after- 
ward by gift, devise, or descent, shall be 
her separate property * * *.” 

And directed that 

“Laws shall be passed more clearly de- 
fining the rights of the wife in relation 
as well to her separate property as to that 
held in common with her husband.” 

The system of community and separate 
property was thus imbeded in the constitu- 
tion. 

The first legislative measure governing 
property rights between husband and wife, 
passed pursuant to the above section of the 
constitution was the act of April'17, 1850. 
(Stats. 1850, p. 254) This act contained a 
definition of the wife’s separate property in 
the precise language of the constitution, and 
added a definition of the husband’s separate 
property. Community property was defined 
as “All property acquired after the marriage 
by either husband or wife, except such as 
may be acquired by gift, bequest, devise or 
descent.” 

The management and control of the com- 
mon property was given, by the Act, to the 
husband, but his power of testamentary dis- 
position was limited to one-half only of such 
property. (Beard v. Knox, 5 Cal. 252; Sec. 
1401, C.C.; 76 Cal. Dec. 114) Other sec- 
tions of the act of April 17, 1850 abolish 
dower and curtesy (Act Apr. 17, 1850; Sec. 
173, C.C.); provide for the nonliability of 
the husband’s separate property for the 
debts of the wife contracted before mar- 
riage and for the liability of her separate 
property for such debts, (Sec. 13) and for 
the equal division of the community prop- 
erty between the parties upon dissolution 
of the marriage by divorce. (Sec. 12) The 
husband and wife may freely contract with 
each other with respect to such property. 
The earnings of the wife, acquired while 
living with her husband, though they con- 
tinued to be community property, were made 
free from liability on execution for the 
debts of the husband. The earnings of the 
husband are community property, as are 
those of the wife while she lives with her 
husband, save in the exceptional case where 
she has complide with the provisions of the 
law respecting “sole traders.” (Secs. 1811- 
1821, C.C.P.) Her earnings, while living 
apart from her husband, as well as those of 
her minor children living with her or in 
her custody were declared to be her sep- 


arate property. (Act Mar. 9, 1870, Secs. 1, 
2) Damages recovered for personal injuries 
to either are community property, and the 
right of action to recover such damages is 
also in the same category, although at pres- 
ent the wife may sue without joining her 
husband for such injuries, as well as for 
injuries to her reputation. (Sec. 370, C.C.P; 
also 172, 173 C.C.P.) 

From the decade 1850-1860, the follow- 
ing states began their married women’s 
legislation, some boldly, others timidly by 
their so-called half-way statutes: Indiana, 
Missouri, New Jersey, Kansas; Ohio, and 
Illinois followed in 1861. The acts of the 
various states need not here be detailed, but 
that of Illinois at this time is typical of the 
general character of such legislation, how- 
ever lacking in uniformity the various en- 
actments may be. The Act provides that 

“All the property, both real and per- 
sonal, belonging to any married woman 
as her sole and separate property, or 
which any woman hereafter married, 
owns at the time of her marriage, or 
which any married woman, during covet- 
ure acquires in good faith from any per- 
son, other than her husband, by descent, 
devise or otherwise, together with all the 
rents, issues, increase and profits there- 
of, shall, notwithstanding her marriage, 
be and remain durign coverture, her sole 
and separate property, under her sole con- 
trol, and be held, owned, possessed and 
enjoyed by her the same as though she 
was sole and unmarried; and shall not 
be subject to the disposal, control or in- 
terference of her husband, and shall be 
exempt from execution or attachment for 

the debts of her husband.” (Laws of IIli- 

nois 1861, p. 143) 

Under the later married women’s acts of 
Illinois, (Rev. St. Ill. 1874. Ch 68, Sec. 9) 
it was enacted in 1874 that 

“A married woman may own, in her 
own right, real and personal property ob- 
tained by descent, gift or purchase, and 
manage, sell and convey the same to the 
same extent and in the same manner that 
the husband can property belonging to 
amo) SF ee 

In 1869 Congress enacted, for the benefit 
of married women in the District of Colum- 
bia, one of the most radical laws on the 
subject. (See note*) The last state to fall 
into line was Virginia, in 1877. 

England came along in 1870 with its act, 
which, with later amendments thereto, indi- 
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cates a change of parliamentary policy in 
the same direction as already quite general- 
ly completed by the various states of this 
country, and it is believed, as a result of 
influence manifested here. (Act 33 and 34, 
Vict. Ch. 93, 1870) 


Thus we see that by statutory enactments 
the separate legal existence of a married 
woman as to her right to hold and dispose 
of property, both real and personal, as well 
as the right to her person, has been grad- 
ually recognized and established. The unity 
of husband and wife as it existed at com- 
mon law has been largely impaired as the 
result of this remedial legislation. 

Nevertheless, the husband is still recog- 
nized as nominally the head of the family, 
and as such may determine their common 
residence, for the proper conduct of which 
he may be responsible under the criminal 
law, his control over the person or prop- 
erty of his wife has been reduced to a mini- 
mum, if it has not entirely disappeared. 
(Harmon v. Old Colony Ry. Co., 165 Mass. 
100; Kerslake v. Cummings, 180 Mass. 65; 
Bradford v. Worcester, 184 Mass. 557) 
But he retains the unmodified right to her 
conjugal society, even if her refusal to 
recognize this right affords him no grounds 
for an absolute divorce, and he may recover 
damages for loss of consortium when 
caused by injuries to her person through 
the wrongs of others, as well as for crim- 
inal conversation with her. (Bigaoutte v. 
Paulet, 134 Mass. 123; Kelley v. N. Y. ete. 
Ry., 168 Mass. 308) 


On THE THEORY OF EQUALITY 
A great portion of the remedial legisla- 
tion in the past century has come about in 
response to the demand by the various 
groups of organized women (representing, 


of course, small minorities of their sex) and 
by increased social recognition of her rights 
with respect to her separate property. The 
great hue and cry long was and to some 
extent still is “equal rights for women.” In 
the political field she has been successful in 
gaining the franchise, the right to sit on 
juries, hold public office, and the like; in 
the social field she has achieved a position 
on a parity with man. Legally, most of her 
common-law disabilities arising out of the 
marital relations have been removed and but 
few now remain. There are still situations, 
such as the conveyance of her real prop- 
erty which requires the joinder of her hus- 
band, but in time such requirements as this 
will be gradually eliminated. 


In her quest for “equality” in the fullest 
and most complete sense of the term, we 
would hardly expect her to be advocating 
the repeal of such protective legislation as, 
for example, that pertaining to working 
conditions for women, shorter hours of 
labor, prohibition of night work, and mini- 
mum wages for women workers. Equality 
—or the demand that the rights of women 
shall be no less and no greater than the 
rights of men — would wipe out all such 
legislation designed particularly for the pro- 
tection of women, who by very nature and 
position are different from men and demand 
different considerations. 

In recent enactments giving women the 
privilege of serving on juries, they are ex- 
empted from such service in some cases as 
discretion may dictate, (** Note) while 
other states have legislation giving them a 
special right to claim exemption. (t Note) 
Pennsylvania has a provision for monthly 
payments by the state to poor and depend- 
ent mothers and Illinois has an allowance 
in estate matters called “widow’s award.” 





* The acts will be found summarized up to 
1878 in Weels’s “Separate Property of Married 
Women,” part I. More or less liberality is shown 
in different states in the legislative grant of sep- 
arate property, but the tendency on the whole is 
to place the married woman on the footing of a 
feme sole in respect of property and kindred 
rights of suit and contract. 

In the Southern Law Review, vol. 6, p. 633, 
will be found an instructive article by Professor 
Henry Hitchcock, commenting upon marital prop- 
erty rights as defined by American statutes in 
force in 1880. Detailing the statutory changes 
which have occurred, the author calls attention 
to the fact that in Connecticut, beginning with 
the act of 1845, there were eleven successive 
statutes passed at intervals during the twenty-one 
years ending in 1866. See also Jackson v. Hub- 
bard 36 Conn. 10, on this point. 


** As e.g. in California where there is no pres- 
ent statute bearing chiefly on the exemption of 
women, they are excused when found to have 
children of tender years, household duties, and 
other legitimate excuses for not desiring to serve. 


t See Washington, 3 Rem. & Bal. Supp. 1913, 
sec. 94-2; Kansas, Gen. Statutes, 1915, sec. 5811, 
5812; Wisconsin, Sess. Laws, 1921, chap. 529; 
Oregon, Gen. Laws, 1921, chap. 273; North Da- 
kota, Sess. Laws 1921, chap. 81; Arkansas, Sess. 
Laws, 1921, Act 402. And compare England, Sex 
Disqualification (Removal) Act of 1919, 9 and 
10 Geo. V. c. 71, sec. 1; Delaware Laws of 1923, 
chap. 266-7; Nevada, Stats. 1921, p. 29. Also 
Compiled Laws of Utah, 1917, sec. 3599 (1299), 
South Carolina Sess. Laws, 1921, and also the 
Laws of Oregon and Louisiana. 
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Would the proponents of the “equal rights” 
doctrine rob their sisters of such beneficient 
rights in order that they may enjoy com- 
plete “equality?” The physical difference 
between the sexes cannot be removed by 
legislation, nor is it desirable that it should 
be. Whether or not the vast majority of 
women do not still desire some little domi- 
nation or partial subjection by reason of 
their nature and dignity, we leave for the 
reader to decide. Suffice it to say that the 
laws and customs of civilization for cen- 
turies have recognized the physical differ- 
ences in the sexes and in the past few gen- 
erations substantial progress has been made 
in obedience to public opinion in an attempt 
to remove the legal disabilities placed upon 
women with respect especially to her prop- 
erty rights, and to put her on as nearly an 
equal footing in the eyes of the law as her 
station in life demands and the exigencies 
of present civilization justify. 


CoNCLUSION 


Philosophers tell us that skirts were first 
put upon women to impede their movements 
so that they might not so readily run away 
from their masculine proprietors. But time 
brings its revenge. In our modern day little 
remains of this badge of subjection, either 
in fact or as a limit upon feminine author- 
ity. Women have today achieved a position 
in social, economic, and legal fields never 
held before in the history of our own or 
any other nation, yet there is strong evi- 
dence and numerous examples in earlier 
times of her influence in both public and 
private life before her legal disabilities were 
removed and her social position recognized 
as at present. 

With all her accredited tendencies toward 
sympathy, woman has nevertheless risen to 
the level of the social exigencies and ideas 
of her time. When religious rites demanded 
human sacrifices, and even priestesses ad- 
ministered at the bloody altars, where was 
the tender grace that inspires our ideal 
lady? When the torture of savage beasts 
in the public arena, to say nothing of the 


open murder of their innocent human vic- 
tims, and the spectacle of gladiators — 
“butchered to make a Roman holiday” — 
amused the idle hours of the women of the 
highest rank, one cannot easily believe that 
her sympathies were of such sensibility or 
delicacy as not to be easily conquered as the 
occasion required. 


It was the wives of Solomon who led 
that very nice man to idolatry. The Roman 
matron was, likewise, always a formidable 
figure (tt Note) —and Napoleon gave as 
his opinion that woman’s tears and rouge 
(used separately) were weapons of irresist- 
ible power, even over her husband ; and that 
a husband needed protection against them 
as much as a wife needed protection against 
her husband’s kicks and kisses. 


In all the earlier centuries there became 
crystallized various legal principles with re- 
spect to married women and their property, 
which principles were backed by habits of 
mind and of society. It has only been within 
the last century that the law of husband and 
wife has gone through an evolution which 
has eliminated a great deal of what was 
once highly important. The various and 
recent steps in this development, as well as 
one can point to them with sufficient cer- 
tainty, show the gradual accumulation of 
laws which stand out in bold relief as do 
the ships of a fleet as the smoke of their 
cannons rolls away. 


In conclusion, we can hardly be incredu- 
lous of woman’s position under the law, 
more especially with increased education 
and knowledge by experience in her new 
sphere. She is everywhere believed to be a 
practical person—one of the specific factors 
of our modern society—and a vital force in 
the ordinary affairs of our social daily life. 
We must view her not as an inferior person- 
age—a woman—but as an individual pos- 
sessing an independence of thought and ac- 
tion, the companion of man standing on the 
threshold of a new era looking bravely into 
the future with hope and aspiration for the 
long journey still before her. 





tt G. W. Johnson, “The Evolution of Woman,” 
London, 1926, p. 176. Montesquieu has also said 
that “the individual who would attempt to judge 
of the government by the men at the head of 


affairs, and not by the women who swayed those 
men, would fall into the same error as he who 
judges of a machine by its outward action, and 
not by its secret springs.” 
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